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This statement responds only to the witness statement of James Dyment.

1 Certificate of Approval

1.1 Mr. Dyment says that Ministry of the Environment (MoE) Certificate of Approval
3-1938-88-896 is in effect on the subject lands (page 7).  As Mr. Dyment notes,
that Certificate of Approval is included as Schedule L in the August 18, 1992
subdivision agreement.

1.2 Section 12.1 of the subdivision agreement requires the owner to design,
construct, and operate a stormwater management system, subject to design
approval by various agencies.  This section references the above-mentioned
Certificate of Approval and requires the owner to satisfy its conditions.

1.3 The Certificate was issued to Bertan Investments Ltd. on September 7, 1989, and
covers "stormwater management facilities and associated appurtenances" to serve
both the subject lands and the Eastbourne Estates subdivision (see section 8.18
of my witness statement re Eastbourne Estates).

1.4 On August 17, 2006, MoE issued to Maple Lake Estates Inc. Certificate of
Approval 1211-6Q4JZA, to cover stormwater management works at Eastbourne
Estates (referred to as Lakeshore Estates in the Certificate).  This Certificate
revoked the 1989 Certificate in its entirety.

1.5 I have searched the Access Environment online function of the Ministry of
Environment and Climate Change (MoECC).  Though imperfect, this purports to
contain all certificates of approval and their successors, environmental compliance
approvals, since 1999.  No approval is listed for the subject lands.  The only
approvals granted to Maple Lake Estates Inc. in the database are the above-
mentioned in 2006, and a 2005 approval for sanitary sewers at Eastbourne
Estates (5186-6JDQG8).  There are no approvals granted to Bertan in the
database.

1.6 On April 11, 2018, I submitted a Freedom of Information request to MoECC,

mailto:auplan@bellnet.ca


Response Statement, Anthony Usher/April 30, 2018 2

explaining the situation and asking whether there are any in-force approvals for the
subject lands.  When I receive a response, I will share it with my fellow planning
witnesses.

1.7 Unless and until MoECC provides an in-force approval, I have to assume that none
exists, and that the owner would have to obtain a new environmental compliance
approval for stormwater to satisfy the conditions of section 12.1 of the
subdivision agreement.

2 "Development" and the Issues before the Tribunal

2.1 Mr. Dyment notes the definition of "development" in the Provincial Policy
Statement, and says that the PPS "is only applied to the development of lands".
He says that all necessary Planning Act approvals are currently in place for the
issue of building permits, which I agree is the case.  He then says that if "the
building can occur without the approvals required to satisfy the definition of
development", the PPS cannot be applied.  He specifically suggests that those PPS
policies cited in the Issues List and which refer to "development" (2.1.4, 2.1.5,
2.1.8) are not applicable, and that other policies are also not applicable, because
"the lands can be built out without any development" (pages 7-9).

2.2 Mr. Dyment notes the similar definitions of "development" in the Growth Plan for
the Greater Golden Horseshoe, the Greenbelt Plan, and the York Region Official
Plan, and similarly suggests that various of those plans' policies are not applicable
(pages 8, 9, 12).

2.3 Mr. Dyment's opinion appears to be in part based on his understanding that a
Certificate of Approval is in effect (pages 7, 8).  I will assume for now, however,
that the absence of a MoECC approval would not change his opinion.

2.4 Since it is not entirely clear to me how wide Mr. Dyment is casting his net in his
opinion that various policies are not applicable in light of the definition of
"development", I will begin my response by examining one of the policies that
specifically uses that term and is clearly at the nub of the issues before the
Tribunal: PPS Policy 2.1.4(a).  Any conclusions I reach about this policy should
equally apply to other PPS, Provincial plan, and York Region Official Plan policies,
to the extent they refer to or rely on the "development" definition.

2.5 Policy 2.1.4(a) says, "Development and site alteration shall not be permitted in
significant wetlands in [that part of the Province that includes Georgina]".

2.6 In my opinion, the appealed Official Plan provisions before the Tribunal would not
only enable, but would also themselves constitute, "development" and "site
alteration".

2.7 On a strict grammatical reading, the definition of "development" in the PPS
includes any of the following:
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- "the creation of a new lot",
- "a change in land use",
- "the construction of buildings and structures requiring approval under the

Planning Act".
The definition then goes on to exempt three types of activities that are not
relevant to the subject lands.

2.8 The drafters of the 2014 PPS may have intended that all three components of
"development" be subject to Planning Act approval, but that is not how I read
their product.  (The comma that used to appear between "structures" and
"requiring", is no more.)  In any case, if Planning Act approval is not a prerequisite
for the first two components, the effects of that are limited.  Lot creation requires
Planning Act approval in any case.  More subjectivity, though, would be
introduced into "a change in land use", as that would include land use changes
(of which there can be many) that do not require official plan or zoning bylaw
amendments.

2.9 As well, whether it applies just to construction or all three components, the
definition's operative participle is "requiring", which can refer to the past, the
present, or the future.  I read the "development" definition as including (at least)
lot creation, land use change, or building that have not yet occurred, but that did,
do, or would require approval under the Planning Act, either directly, or through
the enabling authority of other Planning Act approvals.

2.10 Regardless, if the Official Plan continues to authorize urban residential
development at Maple Lake Estates (MLE) and the other existing approvals remain
in place, the following can be anticipated:

 a change in land use, which though it would not require a future actual
Planning Act approval, would certainly still constitute a change in land use
and which in any case would flow from the Official Plan permission,

 the construction of buildings and structures, which though it would not
require a future actual Planning Act approval, would flow from the Official
Plan permission.

2.11 The wording in the "development" definition, "the construction of buildings and
structures requiring approval under the Planning Act", itself suggests a less literal
and more liberal interpretation of the definition.  The actual approvals of the
construction of buildings and structures are given under the Building Code Act,
1992 and other applicable legislation, such as in this case, the Conservation
Authorities Act.  The Building Code Act refers back to "applicable law" including
zoning bylaws and permissions under other legislation.  The zoning bylaws are
derived from and reflect official plan policies.  So I interpret the definition of
"development" as referring to (at least) all Planning Act approvals that directly or
indirectly enable lot creation, land use change, and building.
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2.12 Then, there is the definition of "site alteration", which makes no reference to
Planning Act approval, and is not limited to only such site alteration as requires
such approval.  In any case, site alteration, if undertaken by itself, does not
generally require either Planning Act or Building Code Act approval.  And clearly,
if urban residential development at MLE continues to be authorized and the other
approvals remain in place, at least some of the activities specified in this definition
can be anticipated at the site.

2.13 Returning to Policy 2.1.4(a) itself: "development and site alteration shall not be
permitted in significant wetlands".  Mr. Dyment and I undoubtedly agree that
these words by themselves do not bar the issue of a building permit in a
significant wetland.  Neither would similar words in an official plan.  Only when
these words are translated into a zoning bylaw, would they have that effect.  (A
building permit would also be barred unless and until a section 28 permit under
the Conservation Authorities Act is issued, but that is not before the Tribunal.)

2.14 I can only conclude that the drafters of the PPS, and their similarly minded
colleagues going back to the first PPS of 1996, intended that what is now Policy
2.1.4(a) should bar any Planning Act approval that would have the effect of
enabling development and site alteration in wetlands (leaving aside that during part
of that period, the approval test under section 3(5) of the Planning Act was "have
regard to", not "be consistent with" as at present).  Since it is impossible for
Policy 2.1.4(a) to literally do what it says, I must conclude that the drafters
intended a "broad liberal interpretation" (to use the words of the Municipal Board's
1982 Bele Himmell decision).  The PPS is, after all, a policy document.

2.15 I would also like to anticipate any argument that the potential continuation of the
MLE Urban Residential designation and associated policies through the appealed
portions of the new Official Plan would not constitute "development" because a
full set of planning approvals is already in place, and the Tribunal is only being
asked to continue the pre-existing Official Plan approvals.

2.16 Whatever the Tribunal decides, will constitute an approval of a new Official Plan
(technically, an amendment to the existing one), and a decision under section 3.5
of the Planning Act.

2.17 Policy 4.7 of the PPS, already cited in my witness statement, says that "[the]
official plan is the most important vehicle for implementing this [PPS]".  When the
official plan is approved, the zoning bylaw must be brought into conformity.
Policy flows from the PPS through the official plan, to be ultimately delivered on
the ground through the zoning bylaw.  An overly literal interpretation of whether
PPS policies do or don't apply to site-specific official plan provisions based on the
state of existing planning approvals on that site, will only impede the intended
flow of policy downwards from the PPS (see also Policy 4.8).

2.18 Policy 4.1 of the PPS says that "[this PPS] applies to all decisions in respect of
the exercise of any authority that affects a planning matter".  There are no
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qualifications or limitations.  There is no parsing as to the state of planning
approvals on the site.

2.19 If the Tribunal decides that the MLE designation and associated policies under
appeal should be continued, that would not represent (leaving aside the minor
changes to the policies) status quo.  It would be a conscious decision that to
continue this designation and associated policies would be good planning, taking
into account all the applicable policy and other considerations that must bear on
all Tribunal decisions.  It would be a conscious choice to extend the life of the
MLE designation and policies from the 2021 time horizon in the former Official
Plan, to the 2031 horizon in the new Plan.  It would be a conscious decision to
breathe new and extended life into the original, still unused MLE approvals.

2.20 In section 8.45 of my witness statement, I discussed the redesignation of eight
properties as part of the Official Plan review process, that was carried through to
approval by the former Board.  This included redesignation to Environmental
Protection of part of a property owned by Maple Lake Estates Inc. on which is
located a provincially significant wetland and significant woodlands, and which
was and remains zoned for estate residential development.  The recommending
Staff Report does not explicitly refer to the PPS in justifying this redesignation,
but does refer to the York Region Official Plan and the wetlands on the site
(attachments 8 and 9).

2.21 There is certainly precedent for the Tribunal and its predecessor Board to consider
and apply higher policy in regard to the potential continuation of existing
approvals.  In 2014, the Township of Muskoka Lakes passed a new
comprehensive zoning bylaw.  A number of appeals were submitted.  The bulk of
the bylaw was approved, and the appeals were put over to later hearings
(PL150235).

2.22 One of the appeals heard in July 2016, and determined in a decision released
October 20, 2016, involved part of a rural property that was zoned Rural
Commercial.  The new bylaw proposed to re-enact this longstanding designation.
Some neighbours believed that the Rural Commercial zoning was inappropriate in
that area, and appealed the re-enactment.

2.23 Considerable evidence was provided by three professional planners on behalf of
parties both for (Township and landowner) and against (neighbours) the
continuation of the Rural Commercial zoning.  The evidence was predominantly
about consistency with the PPS and conformity with the Official Plans of the
Township and the District Municipality of Muskoka.  The Board considered all of
this and concluded that the Rural Commercial zoning should be continued.  It did
so entirely on policy grounds.

2.24 There is no suggestion in the Board's decision that any policy should not be
applied because zoning was in place or pre-existing zoning should be continued.
Not once in the decision is there any suggestion from the landowner or the Board
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that the Board should not be considering the proposed rezoning, either as a matter
of principle or because re-enactment of the existing zoning would not be
"development" as defined in the PPS.

2.25 The Board's position in this regard would appear to have been further underlined
in its costs decision released January 31, 2017.  The landowner, having been
vindicated in the substantive decision, then sought costs from the neighbours on
the grounds that their appeal lacked merit, was in bad faith, and was frivolous and
vexatious.  The Board concluded that the neighbours acted reasonably and in good
faith, and were perfectly entitled to have sought a zoning change.

2.26 I will leave to NGFA's counsel, further discussion of this and other cases.

[original signed and stamped by]

                                          
Anthony Usher, RPP
April 30, 2018


